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OPINION

On August 6, 1997, Vidar Lillelid, his wife, Delphina, and their six-year-old daughter,
Tabitha, were murdered near an interstaterest stop in Greene County. Two-year-old Peter Lillelid
suffered two life-threatening gunshot wounds, one of which caused theloss of aneye. Thepetitioner
and his co-defendants, Karen Howell, Natasha Cornett, Crystal Sturgill, Joseph Risner, and Jason
Bryant, each entered pleas of guilt to the attempted murder of Peter Lillelid and to the first degree
murders of Vidar, Delphina, and Tabitha Lillelid. The petitioner and each of the other defendants
also pled guilty to two counts of especially aggravated kidnapping, two counts of kidnapping, and
one count of theft of property valued at between $1,000 and $10,000. In exchange for the pleas of
guilt, the state withdrew its request for the imposition of the death penalty as to the petitioner,



Natasha Cornett, Joseph Risner, and Crystal Sturgill. Because Howell and Bryant were minors at
the time of the offenses, they did not qualify for the death penaty. At the condusion of the
sentencing hearing, the trial court sentenced each of the defendants to life in prison without the
possibility of parole for each of thefirst degree murder convictions and 25 years for the attempted
murder conviction. All of these sentenceswere ordered to be served consecutively. Thetrial court
imposed concurrent sentences of 25 years for the two counts of especially aggravated kidnapping,
12 years for the two counts of aggravated kidnapping, and four years for theft.

Thepetitioner and the other defendantsdid not appeal the sentencesimposed for thetheft and
kidnapping convictions. In State v. Howell, 34 SW.3d 484 (Tenn. Crim. App. 2000), this court
affirmed the sentences imposed upon the petitioner for each of the three first degree murder
convictions and the attempted murder. Application for permission to appeal to the supreme court
was denied on September 25, 2000.

On September 24, 2001, the petitioner filed a petition for post-conviction relief. In the
original petition, the petitioner claimed that his guilty pleas were neither knowingly nor voluntarily
entered, that his attorneys in both Arizona and Tennessee were ineffective, that the denial of a
severance of trial violated his constitutional right to due process, and that the prosecutor was guilty
of misconduct by seeking the death penalty after promising otherwise. After the appointment of
counsel, the petition was amended to include an allegation that the omission of any referencein the
indictment to the statutory aggravating circumstances for the murders violated state and federa
constitutional principles. See Apprendi v. New Jersey, 530 U.S. 466 (2000).

At the evidentiary hearing, the petitioner testified that while awaiting extradition to
Tennessee from a Bisbee County, Arizona, jail, he was represented by attorney YvonneAyers. The
petitioner recalled that upon the advice of Ms. Ayers, he reached an agreement with officersin
Arizonato assist them in the investigation of the crime. It was the petitioner's understanding that
"if | told the truth, was proven not to be the shooter, and showed them wherethe weaponswere, that
they would not seek the death penalty.” After accepting the proposal, the petitioner drew adiagram
which led officersto the discovery of the murder weagpons. According to the petitioner, Ms. Ayers
had reached the cooperation agreement with Berkeley Bell, District Attorney General for the Third
Judicial District in Tennessee.

The petitioner testified that after he arrived in Tennessee, he was represented by attorneys
Steve Owens, Clarissa Friend, and Fred Lance, and that Attorney Owens acted as hislead counsd.
He stated that he was with Attorney Owens when he received notice of the state's intention to seek
the death penalty. The petitioner claimed that Attorney Owens was ineffective by failing to force
thedistrict attorney to comply with the cooperation agreement and by failing to have hiscase severed
from those of the other defendants.

The petitioner also said that after the state offered to withdraw its request for the death

penalty in exchange for guilty pleas, Attorneys Owens and Friend failed to advise him of the
statutory minimum and maximum sentences hefacedfor first degree murder. He acknowledged that
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he understood that the state's proposd was a conditional "package deal," requiring each of the
defendantsto accept the offer. The petitioner testified that based upon his attorneys' advice that, in
theevent of trial, hewould likely receive the death penalty, and based upon hisown concern for the
well-being of hisco-defendants, especially Cornett, he choseto accept the proposal by thestate. The
petitioner stated that he understood the bad publicity Cornett had received and expressed concern
that "it really didn't ever look too good for her . . . and she didn't deserve the death penalty.” He
estimated that he considered the agreement for about 30 minutes before signing. While conceding
that hevisited with his parentsand his sister, all of whom encouraged him to accept the offer, before
he expressed approval of the plea agreement and signed the documentation, the petitioner claimed
that he would not have accepted the proposal if the state had not filed the death penalty notice. He
complained that Attorney Owensfailed to advise him of the possibility of asentence of life without
parole and failed to explain that the plea served as awaiver of hisright to have ajury determine the
sentence. The petitioner contended that until he read the newspaper sometime after the submission
hearing, he was unaware that the minimum sentence for aterm of life was 51 years.

While claiming that his attorneys could have done more, the petitioner acknowledged that
hewas evaluated by apsychiatrist, Michael Prevetz, on several occasions, that he met with Attorney
Owens seven or eight times for up to two hours on each occasion, and that he conferred with
Deborah Spakogia, aninvestigator for thedefense, between 15 and 20times. Thepetitioner admitted
that he was in court with Attorney Owens on 20 or 30 or other occasions but complained that
Attorney Owens failed to contact him after the sentencing hearing about possible issues to present
on appeal.

The petitioner conceded that he understood the charges, the state's theory of criminal
respons bility, and the range of punishment at thetime of the sentencing hearing. Upon questi oning,
he expressed awareness that the computation for alife sentence was at least 51 years. He expressed
particular dissatisfaction with the sentence imposed by the trial judge, especially in view of the
extensive amount of mitigation evidence presented on his behalf. The petitioner admitted that he
made no effort to withdraw his pleas before the sentencing hearing.

Attorney Owenstestified that he was associated as counsel by Attorney Friend shortly after
the commission of the murders. His practice was primarily criminal law and he stated that he had
participated in several capital cases. Attorney Owens testified that he hired an investigator,
communicated with Ms. Ayers, met with the prosecutor, and assigned Attorney Friend the
responsibility of preparing the presentation of mitigation evidence. A psychiatris wasemployed to
assistintheidentification of possibleissues. Attorney Owensrecalled that at the sentencing hearing,
it was his objective to establish that the petitioner had a good reputation in the community until he
met Natasha Cornett, that he had participated extensively in church activities, that he cooperated
during theinvestigation, and that he expressed remorsefor thecrimes. Attorney Owenstestified that
for a period of time before the guilty pleas he had associated Fred Lance as local counsel and that
Attorney Lance had provided him with information about the prosecutors, the trial judge, and the
juries. He tedtified that later Lance was replaced by Attorney Randy Fallon, who had prior
experiencein death penalty cases. He explained that by thetime of the sentencing hearing, Attorney
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Fallon was no longer involved in the defense. Attorney Owens, who was initially retaned by the
petitioner's family, was eventually appointed on an indigent basis when their resources were
exhausted. He described the resources that the state provided during trial preparation as virtually
unlimited.

Attorney Owens rejected the petitioner's claim that he did not attempt to enforce the
cooperation agreement, testifying that he filed pleadingsto set aside the death penalty notice on that
ground. He pointed out that the trial judge reserved ruling on the motion because the proof at trial
might indicate that the petitioner had actually fired one or more of the shots, thereby breaking an
important condition of the agreement. Attorney Owens testified that he filed an application for an
interlocutory appea when the trial judge refused to rule, but was unsuccessful in his efforts. He
explained that the district attorney had chosen not to honor the agreement because scientific testing
indicated the presence of gun powder residue on the petitioner's cl othing, an indication that he may
have participated in the shootings. Attorney Owensalso testified that when thetrial court denied his
motion to sever the petitioner's case from the others, he again sought an interlocutory appeal and
again was unsuccessful. He described the state's plea offer as unexpected and specifically recalled
explaining to the petitioner that if he chose to enter a guilty plea, he would waive any prior issues
presented on hisbehalf. It washisopinion that alife sentence was the best possible result of atrial,
having informed the petitioner that the death penalty would belikely. Attorney Owensalso recalled
informing the petitioner that the guilty pleaswould serve asawaiver of the severanceissue and any
possibleissue concerning thetrial court'sfailureto timely enforcethe cooperation agreement. It was
hisrecollection that the petitioner, after being fully advised that alife sentencewas at | east 51 years,
accepted the plea offer without reservation. He described the petitioner as fully aware that the
maximum possi ble sentence was life without the possibility of parole. He specifically recalled the
trial judge's warning the petitioner that the guilty plea served as awaiver of grounds for appeal.

Shortly after the conclusi on of the evidenti ary hearing, thetrial court entered amemorandum
and order with extensive findings of fact. In summary, thetrial judge denied post-conviction relief,
ruling as follows:

1. that Attorney Owens, the only one of four attorneys the petitioner challenged at the
evidentiary hearing on groundsof i neffective assistance of counsel, had practiced law
for 28 years, had participated in several capital cases, and had undergone specialized
training in this state and others in preparation for the case;

2. that Attorney Owens had been effective in his representation of the petitioner. In
particular, that he had sought aseverance of thetrial, that he had sought enforcement
of the cooperation agreement entered into in Arizona, that he had adequately
prepared by way of atorney-client conferences and by the use of a psychiatrist and
acriminal investigator, and that he had sufficiently advised the petitioner of hisrights
prior to the acceptance of the guilty plea offer made by the state;



3. that the petitioner fully understood that the issues presented by his counsd prior to
trial would be waived by the entry of the guilty plea;

4, that the petitioner knowingly and voluntarily entered pleas of guilt after being
advised of the full panoply of his congtitutional rights as well as the possible range
of punishment for each offense. Further, that even though two weeks elapsed
between the guilty plea and the sentencing hearing, the petitioner made no request to
withdraw his plea; and

5. that the holding in Apprendi v. New Jersey, 530 U.S. 466 (2000), did not require the
charging instrument to include the possible aggravating circumstances in capital
cases.

Under our statutory law, the petitioner bearsthe burden of proving theallegationsin hispost-
conviction petition by clear and convincing evidence. Tenn. Code Ann. 8 40-30-210(f). Evidence
is clear and convincing when there is no serious or substantial doubt about the accuracy of the
conclusions drawn from the evidence. Hicks v. State, 983 SW.2d 240, 245 (Tenn. Crim. App.
1998). On appedl, thefindings of fact made by the post-conviction court are conclusive and will not
be disturbed unless the evidence contained in the record preponderates against them. Brooksv.
State, 756 S.W.2d 288, 289 (Tenn. Crim. App. 1988). The burden ison the petitioner to show that
the evidence preponderated against thosefindings. Clennyv. State, 576 SW.2d 12, 14 (Tenn. Crim.
App. 1978).

I

In order for petitioner to be granted relief on grounds of ineffective assistance of counsel, he
must establish that the advicegiven or the servicesrendered were not within therange of competence
demanded of attorneysin criminal cases and that, but for his counsel's deficient performance, the
result of his trial would have been different. See Strickland v. Washington, 466 U.S. 668, 687
(1984); Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Thistwo-part standard, asit gppliesto
guilty pleas, ismet when the petitioner establishes that, but for counsel's errors, he would not have
pled guilty and would haveinsisted onatrial. Hill v. Lockhart, 474 U.S. 52, 59 (1985). Courtsmust
indulge a strong presumption that the conduct of defense atorneys at trial fdls within the range of
reasonabl e professonal ass stanceand must evaluatetheir performancefromtheir perspectiveat the
time of the alleged deficienciesandinlight of thetotality of the circumstances. Strickland, 466 U.S.
at 690. The petitioner must demonstrate that thereis areasonable probability that, but for counsel's
deficient performance, the result of the proceedings would have been different. 1d. at 695.
Deference to matters of strategy and tactical choices applies only if the choices are informed ones
based upon adequate preparation. Hellardv. State, 629 SW.2d 4, 9 (Tenn. 1982); Cooper v. State,
847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

In this appeal, the petitioner argues that his trial counsd failed to adequately explain the
effect of the guilty pleas or the waiver of the right to apped pre-trial rulings such as the severance
and cooperation agreement issues. He submits that histrial counsel was ineffective for failing to
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ensurethat ajury impose punishment rather than thetrial court. He complainsthat Attorney Friend
lacked experience and indicated no particular expertise in the area of mitigation. Finally, he
contends histrial counsel should have attacked the validity of the indictment based upon itsfailure
to include the statutory aggravating circumstances applicable to the crimes. See Apprendi v. New
Jersey, 530 U.S. 466 (2000); Jonesv. United States, 526 U.S. 227 (1999). The petitioner contends
that the decisions in Apprendi and Jones require that any fact that would increase the maximum
penalty for acrimebe chargedin theindictment, submitted to ajury, and proved beyond areasonable
doubt.

Initially, the record supports the trial court's conclusion that the petitioner was adequately
advised of hiswaiver of theright to appeal his severanceand immunity agreement issuesby entering
pleas of guilt. Prior to the submission hearing, the state refused to permit the petitioner to reserve
any questionsfor appeal asacondition for the guilty pleas. Nevertheless, the petitioner, after being
fully warned by the trial judge of the consequences of his pleas, expressed satisfaction with the
terms. Moreover, hemade no effort to withdraw the pleas during thetwo weeksthat ensued between
the submission and sentencing hearings. Finally, the state's plea offer required the petitioner to
waivejury sentencing. Otherwise, hefaced trid and the possibility of adeath sentence. Therecord
indicatesthat the petitioner accepted those terms primarily due to hisoverwhe ming desireto avoid
the death penalty. Tha he had a corresponding desire to allow his co-defendantsto do the sameis
alegitimate reason to accept a plea agreement and suggests that the plea was voluntary and based
upon an understanding of its consequences. See generally Parhamv. State, 885 S.W.2d 375 (Tenn.
Crim. App. 1994). Tria counsel could not have been deficient in hisperformanceby failingtoinsist
that a jury decide punishment when that alternative was not available under the terms of the
agreement.

Lastly, the petitioner has failed to demonstrate how counsel might have been deficient by
failing to present the Apprendi issue. In Jones, the United States Supreme Court ruled that the
constitutional guarantees of due process, notice and trial by jury require that, except for a prior
conviction, any fact used to enhance sentence above the statutory maximum "must be charged in an
indictment, submitted to ajury, and proven beyond areasonable doubt.” Jones, 526 U.S. at 243, n.6.
In Apprendi, the Court held that the Fourteenth Amendment extended these requirements to Sate
statutory schemes. Apprendi, 530 U.S. at 476.

In Statev. Dellinger, 79 S.W.3d 458, 466-67 (Tenn. 2002), our supreme court ruled that the
decision in Apprendi was not applicable to capital sentencingin Tennessee. Thisruling was based
on a number of grounds, at least three of which apply here: (1) The death penalty is within the
statutory range of punishment prescribed by the legidature for first degree murder and Apprendi
applies only to enhancement factors used to impose a sentence above the statutory maximum; (2)
district attorneys in this state must notify the defendant no less than thirty days before trial of the
intent to seek thedeath penalty and must specify the applicabl e aggravating circumstances satisfying
the requirements of notice and due process; and (3) our capital sentencing procedure requires that
the jury find any statutory aggravating circumstance beyond a reasonable doubt.




In this case, the petitioner received sentences of life without the possibility of parole. A
sentenceof lifewithout the possibility of paroleiswithin the statutory range provided for first degree
murder. The petitioner received notice of the aggravating factors upon which the statewould rdy
at sentencing. Finally, the petitioner specifically waived hisright to have ajury determinethe proper
sentences. Under these circumstances, the petitioner is not entitled to relief.

I
Next, the petitioner argues that his pleas were neither knowingly nor voluntarily made. He
contends that because he was denied the effective assistance of counsd and was under extreme
duressdueto the district attorney's refusal to recognize the cooperation agreement, his guilty pleas
should be set aside.

InBoykinv. Alabama, 395 U.S. 238, 243 (1969), the United States Supreme Court ruled that
defendants should be advised of certain of their constitutional rights before entering pleas of guilt.
Included among those are admonitions regarding the right against self-incrimination, the right to
confront witnesses, and theright totrial by jury. "[T]he corerequirement of Boykinis'that no guilty
pleabe accepted without an affirmative showing that it wasintelligent and voluntary.™ Blankenship
v. State, 858 S.W.2d 897, 904 (Tenn. 1993) (quoting Fontaine v. United States, 526 F.2d 514, 516
(6th Cir. 1975)). The pleamust represent a"voluntary and intelligent choice among the alternative
coursesof action opento thedefendant.” North Carolinav. Alford, 400 U.S. 25 (1970). If the proof
establishes that the petitioner was aware of his constitutional rights, he is entitled to no relief.
Johnson v. State, 834 S.\W.2d 922, 926 (Tenn. 1992). A pleawhich isthe product of “ignorance,
incomprehension, coercion, terror, inducements, [or] subtle or blatant threats” is not voluntary.
Boykin, 395 U.S. at 242-43.

The totality of the circumstances to be considered include "the relative intelligence of the
defendant; the degree of his familiarity with criminal proceedings, whether he was represented by
competent counsel and had theopportunity toconfer with counsel about the optionsavailabletohim;
the extent of advice from counsel and the court concerning the charges against him; and the reasons
for hisdecision to plead guilty, including a desire to avoid a greater penalty that might result from
ajury trial." Blankenship, 858 S.W.2d at 904.

Therecorddemonstratesthat the petitioner was particularly articulatein providing testimony
at the evidentiary hearing. At the sentencing hearing, there was proof that the petitioner had led a
productive life until just prior to the commission of the murders, that he understood the seriousness
of the offenses, that he had expressed remorse, and that he had felt a responsibility to assist the
officersin their investigation. The evidence demonstrated that Attorneys Owens and Friend had
prepared extensively for thetrial, conferred regularly with the petitioner, and provided sound advice
without being coercive. Thestakeswerehigh. Thepetitioner'slifewaslegitimately at risk. Sowere
thelives of dl but two of his co-defendants. From all of the circumstances, it isour view that the
petitioner knowingly and voluntarily entered his pleas of guilt with acomplete understanding of the
consequences.
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Next, the petitioner argues that he is entitled to relief based upon grounds of prosecutorial
misconduct, thedenia of aseverancefor trial, and adefectiveindictment. The petitioner arguesthat
the district atorney was guilty of prosecutorial misconduct for seeking the death penalty in
contravention of the terms of the cooperation agreement. See State v. Howington, 907 S.\W.2d 403
(Tenn. 1995) (informal agreementsbetween aprosecutor and adefendant arejudicially enforceable).
The petitioner also complainsthat in view of hislimited participation in the crimes, thetrial court's
denial of hismotion for severancewas erroneous. The petitioner'sargument that theindictment was
defective is based upon the state's failure to include aggravating circumstances, citing Ring v.
Arizona, 536 U.S. 584 (2002), as authority for the argument.

In our view, the petitioner has waived each of theseissues as groundsfor relief. A knowing
and voluntary plea of guilt entered upon the advice of counsel constitutes a waiver of all non-
jurisdictional and procedural defectsor infirmities, if any, in aprior stage of the proceedings. State
V. Gross, 673 SW.2d 552, 553 (Tenn. Crim. App. 1984); State v. Wilkes, 684 SW.2d 663, 667
(Tenn. Crim. App. 1984). Even constitutional defects are waived by avoluntary guilty plea. See
Statev. McKissack, 917 S\W.2d 714, 716 (Tenn. Crim. App. 1995); Recor v. State, 489 S\W.2d 64
(Tenn. Crim. App. 1972).

The Post-Conviction Procedure Act provides that "a ground for relief is waived if the
petitioner personally or through an attorney failed to present it for determination in any proceeding
before a court of competent jurisdiction in which the ground could have been presented unless' the
claim is based upon a newly recognized constitutional right with retroactive application or the
ground was not presented astheresult of state action in violation of thefederd or state constitution.
Tenn. Code Ann. § 40-30-206(g).

At the time the petitioner entered hispleaof guilt, thetrial court had not yet ruled upon his
motion to enforce the cooperation agreement by striking the state's request for the death pendty.
Further, the petitioner'strial counsel had established aproper recordto appeal thetrial court'sdenial
of the motion for a severance. While this court had denied the application for an extraordinary
appeal, the petitioner and histrial counsel were at liberty to present the ground on direct appeal in
the event of a conviction. The petitioner's guilty plea served as a waiver of that and any other
possibleerrorsmade up tothat point in the proceeding. Further, the petitioner should have presented
any objectionsto theindictment prior to entering the guilty plea. Hefailedto do so. Evenif he had,
therulingin Dellinger, asindicated, establishesthat no relief would have been granted for thefailure
of the stateto includein the charging instrument theaggravating circumstancesuponwhichit relied.

Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



